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IN THE SUPREME COURT OF THE UNI TED STATES
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Petiti oner : No. 09-5327
V.

FLORI DA

Washi ngton, D.C.

Monday, March 1, 2010

The above-entitled matter canme on for ora
argunment before the Suprene Court of the United States
at 11: 02 a. m
APPEARANCES:

TODD G SCHER, ESQ, M am Beach, Florida; on behalf of
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Fl orida; on behalf of Respondent.
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PROCEEDI NGS
(11: 02 a.m)

CHI EF JUSTI CE ROBERTS: We will hear
argunment next in case 09-5327, Holl and versus Fl orida.

M. Scher.

ORAL ARGUMENT OF TODD G SCHER
ON BEHALF OF THE PETI TI ONER

MR. SCHER® M. Chief Justice, and may it
pl ease the Court:

It is undisputed that Petitioner was not
provi ded notice that the State suprene court had denied
hi s post-conviction appeal and had issued its nmandat e,
with the result being that his AEDPA statute of
l[imtations expired. The very day he learned this, the
Petitioner inmmediately prepared a pro se habeas petition
and filed it within 24 hours. Before this, Petitioner
had taken --

JUSTI CE SOTOVAYOR: How do -- what in the
record shows us that the failure to tell himthat by the
| awyer was anyt hing other than negligence? Wat in the
record suggests that the | awer, just as many | awers
do, forgot to call the client, forgot to send him
sonet hing? What shows that this is nore than
negl i gence?

MR SCHER. Well, first of all, we have what
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the Eleventh Crcuit characterized M. Collins' conduct
as, which was gross negligence. And what we have here
iIs a--

JUSTI CE SOTOVAYOR: Well, I"'mtrying to find
the basis for that finding.

MR. SCHER. W have a repeated pattern. For
exanple, first of all we have to go back in terns what
happened in State court. First we have M. Collins'
assurances to M. Holland that he would in fact file his
Federal -- or was aware of this --

JUSTI CE SOTOVMAYOR:  But -- but --

MR SCHER |'msorry?

JUSTI CE SOTOVAYOR: That's what his intent
was.

MR. SCHER: Correct.

JUSTI CE SOTOVAYOR: People say I'mgoing to
do sonething, and they fail to do it often because
sonet hi ng el se cones up, because sonet hing has happened.
That doesn't show intentionality in -- the failure to
act doesn't necessarily prove that it was intentional.

MR SCHER  Well -- well, in terns of that
what we have here, for exanple, is M. Collins was given
two opportunities or the record shows that there were
two opportunities for M. Collins to provide answers to

these very questions. The nost significant of those
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responses was -- was in the Federal district court where
the Federal district judge in fact issued a show cause
order to M. Collins asking himto respond specifically
to M. Holland's allegation. And in that response M.
Collins conpletely ignored all of M. Holland' s

all egations. He never denied that -- being instructed
to file the petition. He never denied that he had in
fact informed M. Holland that he wouldn't -- that he
would file the petition. He never denied any of the
all egations with regard to the fact that M. Holl and
want ed that Federal habeas petition filed on tine. He
just went on to address --

JUSTI CE SCALIA: Well, that -- that's the
case in every case where -- where the | awer is
negl i gent and doesn't do sonething that -- that should
have been done.

MR. SCHER  \Well --

JUSTI CE SCALI A: He has assured the client,
I will take care of your case, and he doesn't do it.

MR. SCHER Well, here we have --

JUSTI CE SCALIA: That's all that happened
her e.

MR, SCHER: This -- this goes beyond the
case of nere garden variety negligence that sonme of the

courts have -- have addressed, because here we have a
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conbi nation of not only a failure; we have a failure to
notify M. Holland that the State suprene court has in
fact denied his opinion, despite repeated instructions
fromHolland to M. Collins that he file his petition.
M. Holland wote --

JUSTICE ALITO The facts here -- the facts
here are quite extrene, but | amtroubl ed by where you
think the line should be drawn. [If it is just nere
negl i gence, would that be enough for equitable tolling?

MR. SCHER No, courts -- and this Court in
Lawr ence, for exanple, has held that nere negligence is
not sufficient. Wat we have here certainly is
suggestive --

JUSTICE ALITO Well -- the difference
bet ween nere negligence and gross negligence, one of the
thing I remenber nost clearly fromtorts in | aw schoo
Is that that's pretty -- that's an ephenera
di stinction. But that's the one you one you think we
shoul d draw, between nere -- if it's gross negligence,
then there's equitable tolling; if it's mere negligence
it's not?

MR. SCHER Well, we know certainly that the
floor from-- cases fromthis Court and from ot her
courts is the nere or garden-variety negligence. But

when you get to other factors --
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JUSTI CE KENNEDY: Wy should -- why should
that be? Two cases. Two crimnal defendants. One
spends a lot of tinme trying to find the nost conpetent
| awyer he can, and he does. He finds a highly skilled
| awyer, who nmakes one |little mstake and it's
negl i gence.

The ot her doesn't care, he gets a | awer
that's really inconpetent and the | awer is grossly
negligent. Now you would be penalizing the client who
exerci sed the nost diligence under your rule. | don't
understand the -- the justice of that. It seens to ne
that the first client should be better off, not worse.

Now maybe this is for your friend on the
other side to answer as well, but I'mnot sure, even
follow ng Justice Alito's initial line of questioning,
we can di stingui sh between where gross and nere
negligence, that -- that it's even fair that we do so.

MR SCHER. Well, this Court --

JUSTI CE KENNEDY: | didn't nmean to interrupt

line of questioning with it. But it seens to be
consistent with it.

MR SCHER: This and other courts have --

have been able to draw that |ine, and of course you have

to l ook at the specifics of each particul ar case,

because not only --
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JUSTI CE KENNEDY: But what's the -- what's
the point? Wat's the justice in doing that?

MR SCHER  \Well --

JUSTI CE KENNEDY: O her than just to limt
the nunber of cases in which we are going to set aside
convi ctions?

MR. SCHER. Well, in sonme circunstances
courts have just said, unfortunately you | ose, your
attorney didn't conmt -- it was just a nere m stake.
But what we have here, of course, is not -- we don't
have a nere m stake; we have a confluence of these
particular factors, and | think one of the nore salient
poi nts that distinguishes M. Holland' s case, for
exanpl e, from Lawence and fromthe situation in
Col eman, is that M. Holland tried to rid hinself of M.
Col lins on numerous occasions while this case was in
State court. In Lawence and in Col eman, the
petitioners were not allowed to be free of their
| awyers; they accepted their |awer's representation --
they accepted their representation and the acts and
om ssions that occurred in Lawence and in Col eman were
attributed to -- to the petitioners in those cases.

Here, however, by contrast M. Holland did
everything he could -- he could, to be -- reasonably to

be free of --
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JUSTI CE SOTOVAYOR: Are you suggesting that
there should be a different standard for those habeas
petitioners who are -- whose counsel is appointed for
them by the State or by the Federal governnent, as
opposed to just a lawer they hire? That's what |'m
hearing you say.

MR. SCHER No, and | didn't nmean to suggest
t hat .

JUSTI CE SOTOVAYOR: All right. So if the
standard is going to be the sane, | -- | go back to
Justice Alito's question, which is, the Eleventh circuit
I s sayi ng negligence/ gross negligence, the line is too
fine to draw. But there is a difference in a line
bet ween negl i gence, however one defines it, and an
intentional, bad faith, dishonest, conflicted
mal f easance.

MR. SCHER: Correct.

JUSTI CE SOTOVAYOR:  All right. Wy isn't
that a nore workable [ine, given that you can't have
equitable tolling w thout exceptional circunstances?

MR. SCHER:  Correct enough, but | think
each -- well, certainly those were sone of the
I ndi vidual factors that the Eleventh Crcuit discussed
when sayi ng gross negligence isn't enough. | think in

M. Holland' s case --
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JUSTI CE SOTOVAYOR:  You haven't argued why
not, is what |I'msaying to you. Exceptiona
ci rcunstances has to nean sonething that really nakes
sonet hi ng exceptional. Wy is negligence of any vari ant
exceptional ?

MR, SCHER: Because when you | ook at, for
exanple at this particular case, when we are talking
about an exceptional circunstance, you are talking
about -- a lot of tinmes when courts have done this --
is the confluence of what the attorney did or didn't do
versus what the petitioner did.

So we have, of course, along the lines of
the extraordinary circunstances here, we have
Petitioner's diligence. And in sone respects they
dovetail. And | think what the Eleventh Grcuit did was
say we don't care what the Petitioner did; we don't
really care what the | awer did; anything the |awer did
unl ess the | awyer was nentally ill or had divided
|l oyalties -- and that -- those are the only factors that
are going to be considered in terns of equitable
tol l'ing.

But that is -- that is an antithetical to
the very nature of equity. Here --

JUSTI CE SCALI A: W've never held that

equitable tolling for anything is available under this
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statute of limtations here.

MR. SCHER That's correct. This Court,
however --

JUSTI CE SCALI A:  And why should it be? It
seens to nme, this is not like the ordinary statute of
limtations where it says, you know, the statute is five
years, and courts make all sorts of necessary exceptions
to the five years. But here you have a statute that --
t hat provi des exceptions, for exanple, the limtation
period shall run fromthe | atest of the date on which
the inpedinent to filing an application created by State
action in violation -- is renoved.

In other words, we are going to toll it for
that particular event.

The date on which the constitutional right
asserted was initially recognized by the Suprene
Court -- we are going to toll it for that.

The date on which the factual predicate on
claimor clains presented could have been di scovered
t hrough exercise of due diligence, nmany of -- many of
the equitable tolling holdings involved precisely that.
W will toll it, since you couldn't have found out about
the violation within the statutory peri od.

But all of these things are handl ed al ready

in 2244(d). Wy should we -- why should we assune the
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right to create sone additional exceptions fromthe --
fromthe one-year period?

MR. SCHER Well, with all due respect, |
don't concur with the prem se that those four particul ar
subsections of 2244(d) are exceptions or -- or are
tolling provisions. Indeed this Court in Jinenez said
that those four, (a), (b), (c) and (d), are --

JUSTI CE G NSBURG How many circuits have
said that there is equitable tolling?

MR. SCHER Eleven circuits. Al of the
circuits, and the only circuit that hasn't held that is
the D.C. Crcuit where it remains an open question. So
all of the circuits that have addressed --

JUSTICE G NSBURG. Then it's the question of
what are exceptional circunstances and whether it has to
be sonething deliberate, which is what the -- as |
understand it, the Mchigan Court of Appeals said --
yes, if it was bad faith -- if it was alie, a
deception --

MR. SCHER  Correct. In fact --

JUSTICE G NSBURG So they are draw ng the
line between intentional and -- and w thout intending
but just being careless.

MR, SCHER: Correct. And certainly here |

thi nk we have what they deened to be gross negligence,
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which I think certainly has an elenment of, let's say for
exanple, to use the term"reckl essness.” | nean, we've
got six or seven circuits which have addressed this
particular issue in terns of this |line between nere
negl i gence and sonething nore than that, and those
circuits have all in the 13 or 14 years since AEDPA has
been around, all been able to effectively deal wth
these particular cases on their particular facts.

JUSTI CE SCALI A: W have a case this
afternoon invol ving an opi nion of ours nanmed MNally
which held that there's no such thing as a fraud action
for a right to honest services. How many of the courts
of appeals had held that there did exist such a right
when we held that there didn't in McNally?

MR SCHER [I'mnot famliar.

JUSTI CE SCALIA: Every single court of
appeal s that had faced it had held that there was such a
right. So the mere fact that you have 11 court of
appeal s that have found that they have extraordi nary
power -- judges like to find that they have power, and
that doesn't necessarily make it right.

JUSTI CE STEVENS: It al so assunes that
McNal |y was correctly deci ded.

(Laughter.)

JUSTI CE STEVENS: May | ask you anot her
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guestion --

MR. SCHER:  Yes.

JUSTI CE STEVENS: -- pronpted by Justice
Kennedy' s question. Have any of the circuits taken a
| ook at the probable nerit of the underlying claimin
eval uating the issue?

MR. SCHER In this particular case?

JUSTI CE STEVENS: No, not in this particul ar
case. But Justice Kennedy says it's equally unjust to
the client whether it's negligence or gross negligence,
and |'mjust asking whether any of the reviews in this
I ssue that you are famliar wth, have they sonetines
| ooked at the probable nerit of the claim and if there
was nerit, why, you were nore disturbed about attorney
negl i gence, whereas if it's a frivolous claimthey
woul dn't be. But do you know if any of themtake a | ook
at that at all?

MR. SCHER: There are certainly sone cases
that address the tolling and then of course address the
merits of the petition. | don't know that there are any
that link the two. But certainly if you have, for
exanpl e -- the Respondent has argued that the fl oodgates
are just going open, but certainly one of the -- one of
the ways that a Federal district court can deal with

this and has dealt with this in the past 13 years is to
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| ook at the petition. And if the petition raises
sonething that is pal pably neritless you, don't even
need to get to anything about whether its damages, | ust
di sm ss the petition, because of course the vast

maj ority of case that AEDPA addresses in this particular
chapter are noncapital cases and are pro se cases.

JUSTI CE KENNEDY: | |ooked in the brief to
see if there was reference to the nerits, underlying
merits of the case. Can you just tell nme very quickly
what the key elenents are if we ever reach the nerits?

MR. SCHER In the Petitioner's case?

JUSTI CE KENNEDY: Yes.

MR. SCHER He has -- well, there were a
nunber of issues that he raised on direct appeal. There
was i ssues regardi ng counsel. For exanple, | know in
t he post-conviction notion one of the key issues was he
had a what's terned in Florida a Nixon issue, which is

wher e counsel conceded sonme of the el enents of the

crinme.

JUSTI CE KENNEDY: Well, | shouldn't probably
take your time with that. | wll ook at the State
record.

JUSTICE G NSBURG M. Scher, one point that
you didn't nention, but you did I thought stress it in

your brief, was that counsel here said: Onh, the
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deadl i ne has run even before | was engaged, even before
| was appointed to represent this man, so there was
nothing that | could do for him because the tine had
al ready expired.

MR. SCHER That's correct,
Justice G nsburg. What happened is that that particul ar
expl anation cane up after the fact. | think what's
significant about that, nunber one, is that his
expl anati ons have been a noving target to a | arge
extent. But what's even nore inportant is that none of
that informati on was ever inparted to M. Holland while
the case was pending. Wile M. Collins was providing
assurances and reassurances to M. Holland about, don't
worry, your State post-conviction notion wll be filed
on tinme, your Federal rights will be honored, everything
wi Il be done, your appeal will be taken, once we are
done in the Florida Suprene Court we will go off to the
Federal district court, at no time did M. Collins ever
say: W've got a big problemhere; the statute may have
run and so we need to start thinking in advance of ways
to deal with this. For exanmple, if M. Collins truly
believed that the statute had already run, the day the
Fl ori da Suprene Court issued that decision he should
have been in Federal court filing sonething right away.

JUSTICE ALITO Could you just tell nme in a
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sentence or two what test you think we should apply for
equitable tolling? Wat is necessary in order for there
to be equitable tolling?

MR. SCHER  Your Honor, | think the -- the
test is the test that this Court has applied, which is
in Pace and in Lawence, which is extraordinary
ci rcunstances coupled with diligence. | think under
those particular -- coupled with diligence, the
Petitioner's diligence.

JUSTICE ALITO \What does "extraordi nary
ci rcunst ances" nean?

MR SCHER It's a case-by-case type of
Issue. It's because it's an equitable renmedy. It's not
sonething that is susceptible to rigid rules, which of
course is the problemwth the Eleventh Circuit's
categorical excursion of a particular |arge chunk of
m sconduct on the part of the attorney. But certainly
here, where we have extraordinary circunstances, we have
| ack of notice to the Petitioner that his State court
opi ni on had been issued, that they had affirmed, that
t he mandate had conme out; and a failure to communi cate,
whol esal e failure to communi cate, bordering on in fact
abandonnent .

JUSTI CE SCALIA: Al of that has nothing to

do with what caused, what caused the inability to -- to
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bri ng the habeas acti on.

MR. SCHER  \Well --

JUSTI CE SCALIA: Al of that is -- is
prelimnary to that. This may have been a very
i rresponsi bl e | awer, but that has nothing to do with
the event that -- the sinple event, failure to file in
t hat what, 30-day period, which --

MR, SCHER. 14 days.

JUSTI CE SCALIA: 14 days. It seens to ne
"extraordi nary" neans unusual. So you say any unusua
event is a possible?

MR SCHER Well, | think the one --

JUSTI CE SCALI A: Any unusual event is a
possible for a court to say, oh, yes, it says a year,
but this is unusual so we wll give you a year and a
hal f.

MR SCHER  Well, | think what we have here
I's what nmakes this case | think unusual, and it's the
first type of case that this Court has seen, is under
these circunstances you have this confluence of events.
And | think what nakes this case -- what sets this case
apart fromthe other ones that this Court has seen and
that certainly other courts have seen is, for exanple,
it's extraordinary the diligence of M. Holland to have

asked the Florida Suprenme Court on two occasions to rid
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himsel f of Collins and he asked to proceed pro se.

JUSTI CE KENNEDY: The client -- this client
was sort of the pesky client, but apparently knew a | ot
nore about AEDPA than nost people generally do. | nean,
AEDPA' s not exactly an ordinary term

JUSTI CE SCALIA: And had a lot of tinme to
devote to it.

JUSTI CE KENNEDY: And suppose you have a
client that is just bew | dered. He doesn't know AEDPA
he doesn't know Federal court. Wy should he be in any
wor se position than this client?

MR. SCHER  \Well --

JUSTI CE KENNEDY: It seens to ne it would be
the other way around. This fellow knew enough that, if
he had really just done a little bit nore, he would have
-- well, he tried to file a petition, but he m ght have
done a little bit nore.

But the uninforned client, the ignorant
client, could never approach this. | don't know why he
shoul dn't be nore protected than your client, which goes
back to Justice Alito's question. |'mnot sure how we
draw this |ine.

MR. SCHER | think the problem we have here
with M. Holland is that the nore diligent he was -- the

nore the Respondent and the | ower courts have said he
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shoul d have done. And so he did X, Y, and Z; they say
you shoul d have done A, B, and C. But what | think is
significant here is he was stuck with this |awer. He
tried to get rid of the lawer. The State filed notions
saying you can't -- not only can you not fire him you
can't file a pro se notion because you are represented
by the lawer. So all M. Holland hears fromthe courts
Is that: You can't speak to us and we can't speak to
you. So he's stuck.

And then, of course, he's witing to the
Fl orida Suprenme Court clerk begging for infornmation, and
in fact in footnote 11 of the brief --

JUSTI CE G NSBURG  But he never asked -- he
wote to the clerk but he never asked to be inforned
when t he judgnent cane down.

MR SCHER  Well, what we have, Your Honor,
is if you |l ook on page 11, in footnote 11, M. Holland
wote a letter to the Florida Suprene Court clerk
toward the end of which he says: "I'mnot trying to get
on your nerves. | would just like to know exactly what
I's happening with ny case on appeal to the Suprene Court
of Florida."

So we certainly have in the clerk's office
-- and again, that was on page 11, footnote 11. And

it's also at the Joint Appendix at 146 to 147.
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What we have here is Petitioner putting the
Fl ori da Suprenme Court on explicit notice that he is
having a problemw th his | awer, and further, earlier
in that particular letter he apol ogizes to the clerk,
saying: I'msorry to pester you wth these, with these
requests, but if | had a | awer who was responding to ny
letters and who was listening to ne and who woul d send
me the docunentation | wouldn't have to be bothering
you, but this is the situation that I'min.

And then of course he tries to not only have
M. Collins substituted, but he asks to go pro se.
That's an extraordi nary circunstance. And what nakes it
even further, nore extraordinary is the State comng in
and saying, no, you can't not only do that, but you are
not even allowed to file the paperwork asking to do
that. And in fact, when M. Holland did file his pro se
petition in Federal district court, the State noved to
strike it because he was represented by -- by counsel.
And so --

CHI EF JUSTI CE ROBERTS: |Is this case
different if the filing error -- | understand there was
a lot going on, but if the | awyer just m scal cul ated the
days and was off by one day, this case cones out the
ot her way in your view, right?

MR. SCHER. | think not only under ny -- |
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think, certainly, courts have -- have discussed it, but
that's -- that's an unfortunate nmere m stake. But |
think certainly we don't have that under the facts of
this case. There has never been any suggestion that
there has been any m scal cul ation. W just have

conpl ete abandonnent by -- by the --

JUSTI CE SOTOVAYOR: | don't -- you say --
you say conpl ete abandonnent. But this |lawer filed a
whol e | ot of things on behalf of this client. He m ssed
a very critical thing, the Federal habeas filing. But
It's not abandonnent of a client in the sense of not
doi ng anything for the client.

So it goes back to ny begi nni ng question,
which is, where is the |ine drawn between the types of
negl i gence and what the circuit suggested, which is sone
sort of intentional malfeasance?

MR, SCHER And | didn't nean to suggest --
when | -- when | used the word "abandonnent,” I'm-- |'m
referring to, of course, in terns of abandonnment with
regard to preserving -- enforcing the assurances that
Collins had made with respect to filing the petition.

And, of course, he also had told -- that --
M. Holland that he would informhimof the Florida
Suprene Court's decision, because that, of course, is

the triggering date.
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W have M. Holl and who had al ready been --
you know, asked his |awer, you know, please file
certain issues in ny case and pl ease keep ne i nforned.
And those two prom ses and assurances were not kept by
the | awyer.

M. Holland at that point has reason to be
concerned that the additional promse, whichis, | wll
file on time is not going to be honored. And so
M. Holland enbarked on a series of diligent steps in
order to get sone information, but he didn't know where
to turn. And, then, of course, for exanple, he wites
letters to the clerk's office of the suprene court,
sonetinmes they send himinformation, sonetines they tel
himto send a check.

He doesn't know. He is not getting any
consi stency, and he's certainly not getting any response
fromhis attorney.

Then he files the notions in the State
suprene court, which are opposed by the States as
nullities because he is represented by counsel. He then
wites to the Florida Suprene Court saying, can you give
nme the informati on about your web site, maybe | can have
sone friends | ook up this case, because, of course, he
knows at this point that there is a problem and he

knows that the triggering date for the filing in the
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Federal petition is the denial by the Florida Suprene
Court and the issuance of a mandate.

JUSTI CE G NSBURG And then you are -- you
seem fromwhat you just said, to be relying on a
di stinction between paid counsel, who is just as
zeal ous, and a court-appoi nted counsel because in the
one case the client had picked that attorney, and in the
ot her case, the client was given this attorney by the
State, so I think you are suggesting that the State has
sone responsibility when it provides the counsel.

But before you said, no, your answer would
be the sane if you were not nmeking a distinction between
court-appoi nted and pai d counsel .

MR. SCHER | think the -- the distinction
that | was naking -- I'mnot saying that there's a
difference in terns of paid or appointed counsel, but
here where you have appoi nted counsel, | think one of
the extraordinary factors is the State comng in and --
and noving to strike these pro se pleadings, telling
M. -- sending a signal to M. Holland that you are
stuck with Collins, you can't speak to the suprene
court, and the suprene court can't speak to you
Everything has to be funnel ed through your |awyer.

And, of course, the ironic thing is that had

M. Holland been permtted to proceed pro se, he would
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have gotten copied with the decision by the suprene
court of Florida. He would have gotten copied with the
mandate. And then he woul d have known when the mandate
I ssued.

And as we know, when he found out -- | nean,
the other extraordinary factor here is that when he
found out that this happened, he prepared that petition
that day and mailed it the next day. This is not
sonmebody who sat on his rights, he didn't start
conplaining and witing letters and benpani ng his
situation. He took action, which also distinguishes
this case froma nunber of other --

CH EF JUSTI CE ROBERTS: | guess | understand
what the cases have said. | -- | have trouble
under st andi ng why that should nake a difference, why

that should be so pertinent, why he should be in better

shape than sonebody who says, |ook, | don't know
anyt hing about this, | need a good | awer, this is what
| get, I"'mtrusting you, tell me what | should do and I

| eave it in your hands, and that person is sonehow in
wor se shape?

MR. SCHER: Wl |, because in Lawence and in
Col eman this Court had -- had said that that nmade a
difference. |In Lawence this Court had said Law ence

was out of luck because it's not |ike he asked for
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anot her | awyer or asked to proceed pro se. And so
Hol |l and -- and so Law ence was st uck.

I would respectfully reserve the renai nder
of nmy tine.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Makar.

ORAL ARGUMENT OF SCOTT D. MAKAR
ON BEHALF OF THE RESPONDENT

MR. MAKAR: M. Chief Justice, and may it
pl ease the Court:

This case, we believe, is decided by one
principle --

JUSTI CE STEVENS: May | just ask, this is
just an information question before you -- are the post
conviction |lawers in these cases that are appointed,
are they conpensated by the State?

MR. MAKAR: Yes, they are.

JUSTI CE STEVENS: They are.

JUSTI CE KENNEDY: And also, just in the
course of your argunent, how -- how often do these
deadl ines m ssed, A in capital cases and, B, in AEDPA
cases? Do you have any statistics on that, or can you
tell us fromyour experience?

MR. MAKAR: | can tell you anecdotally the

attorneys who handle this case in Florida that equitable
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tolling issue comes up with sone regularly. | amaware
of three cases just in Jacksonville where | |ive where
the district judge there has had evidentiary hearings
and has | ooked at these equitable tolling issues.

In Florida we have 394 individuals on death
row, and those cases are at various stages of
litigation. So there is a certain anobunt of that that
goes on.

As to the non-capital cases, we know t hat
the systemis flooded with habeas petitions. Cbviously,
nost of those are unrepresented. But there still is, in
those cases -- a study | saw recently, a 2007 study from
Vanderbilt University, that about 20 percent of those
cases are dismssed on statute of |limtations grounds.
| aminferring fromthat that there is sone equitable
tolling action going on there, but the specific anmount
we are not sure of. But certainly in both the capital
and non-capital area this is an issue.

And if | could get to the standard here.
Qobvi ously, we are asking this Court to use the analysis
It has done in other cases to find that there is no
equi table tolling whatsoever.

JUSTI CE BREYER:  You nean to inply that
eart hquake, fire, flood, nmad postman burns nmail truck,

et cetera?
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MR. MAKAR  Precisely, Your Honor. |
mean - -

JUSTICE BREYER: Even if it's aterrible
eart hquake, all these people are just out of |uck?

MR. MAKAR Well -- well, there are sone,
certainly, safety valves if there is a natural disaster

JUSTI CE BREYER: Wl |, why? Natural
di saster, yep, you said no equitable tolling, they are
out of |uck?

MR. MAKAR Well -- well, for exanple, the
rules of crimnal procedures were recently anended to
allow for late filing when the court has --

JUSTICE BREYER: It's a statute.

MR. MAKAR  Precisely, Your Honor. And we
think --

JUSTI CE BREYER: And, so, are you -- you
read the statute to say in some cases you can do it. |If
you are going to read it in sone cases you can do it,
then | guess we are at a discussion of is this one of
t hose cases?

MR. MAKAR Well, two responses. Nunber
one, we do not believe that equitable tolling was
I nt ended by Congress under this conplex statute of
limtations for all the reasons set out in our brief.

JUSTI CE BREYER: So that is earthquake,
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fire, flood, et cetera?

MR. MAKAR  Exactly. And it relates to the
sanme result, it seens, to the sane result as this Court
canme to in Beggerly and Brockanp, where the -- if
Congress intended that to be the case, that's the case.

JUSTICE ALITO What if the lawer lies to
the client and the client says ny tinme is running out,
have you filed ny -- ny Federal habeas petition, and the
| awyer says, yes, | filed it and here it is. And it has

a -- aforged date stanp on it. No equitable tolling

t here?

MR. MAKAR Wl |, under our position that
Congress intended to draw a very clear line, no. |If
the -- if the Court assunes or decides there is sone

sort of equitable tolling, then that's a different case,
and -- and in those situations where there is sonething
beyond the inconpetence of the |awer. That's our rule.
If the Court decides there is equitable tolling or
assumes it exists, it has to be that the rule that the
I nconpet ence of the post conviction counsel cannot be a
basis for relief.

That's what this Court has essentially said
in Lawence and also in Coleman and al so what Congress
inferentially said in -- in 2254(i).

So, under those circunstances, here our rule
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wor ks because you don't get into this gradations of
negligence, is it gross negligence, well, how gross.

And the bottomline here in this particular case, of
course, and the Court has asked these questions here, is
what really happened in this case, all you had was a
Law ence error, which was --

JUSTI CE BREYER Why should it matter? It's
certainly unusual. 1Isn't that what we are after, one,
is he diligent? Answer, yes, he has been diligent.

Two, is it extraordinary? | would think it
was fairly extraordinary a person wites these letters
to counsel and so forth, then the -- the thing isn't
filed. 1Is that extraordinary or not?

Whet her it was his fault, whether he hinself
was ki dnapped. | nean, maybe it wasn't the counsel's
fault. You can imagine a |ot of circunstances. But the
question, | would think, is, is it extraordinary and is
it fair?

MR. MAKAR Well, the -- the answer is it --
Is it extraordinary? The answer is no. This is --

JUSTI CE BREYER: You nean counsel in Florida
often when -- m ss deadlines and so forth when their
counsel -- when their client specifically says to them
even a few weeks before, if by nmail several tines,

pl ease file such-and-such, it is not extraordinary in
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Fl ori da?

MR. MAKAR It's not just Florida, it's
nati onw de there's -- there's problemw th this conpl ex
statute of the limtations.

JUSTI CE BREYER And we have a problemwth
the bar, don't we, if -- if -- if the -- if --

(Laughter.)

MR. MAKAR Well, there -- there has been no
bar discipline, to nmy know edge, frommssing a
deadline. And that -- and this Court has held it is not
an extraordi nary circunstance in Lawence. The only --

JUSTICE KENNEDY: | -- | -- 1 didn't hear.
You say there has been discipline or there --

MR. MAKAR  To ny know edge, there has not
been for m ssing a deadline.

JUSTI CE KENNEDY: |If we are -- this would
probably be the Congress -- assum ng sone rul e nmaker had
sonme authority to do this, would it nake sense to say
that the State is going to be subject to equitable
tolling on a rather broad standard if we are going to
give equitable tolling often, unless the State has
attorney discipline procedures, so that this happens
only once and then the attorney can no | onger practice
in the Federal court?

MR. MAKAR. | suppose as a matter -- -
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JUSTI CE KENNEDY: Cbvi ously what we are
| ooking for is some sort of a rule to keep the deadline,
and if we are going to accommpdate your friend on the
ot her side, to have -- to have sonme rul e about
exceptional -- exceptional cases.

MR. MAKAR Wl |, perhaps sonething al ong
those lines legislatively m ght be -- be considered, but
-- but in the end what we have here is garden-variety
attorney negligence m scal culating and m ssing a
deadline. The --

JUSTICE ALITO Isn't there at |east one
additional thing here? Holland filed a request -- a pro
se request to be relieved of Collins' representation,
and that was rejected by the -- that was rejected by the

court because he was pro se. And therefore he couldn't

ask -- he couldn't file sonething hinself?
MR. MAKAR. Well, let nme clarify that,
because there is a m sconception going on here. 1In the

Fl ori da Suprenme Court post-conviction process, Collins
-- I"'msorry, Holland twice filed notions to renove
Collins. Inportantly, Holland never asked to go pro se.
That is incorrect. |If you |Iook at Joint Appendix 134
and 149, those are the two pro se filings that Holland
made here, in both of those he said |'mhaving a

conflict wwth ny lawer. M |awer won't do what | want
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himto do; | want a new lawer. And that's all he said;
| want a new | awyer. He never --

JUSTICE ALITO Was that denied on the
ground that he was pro se?

MR. MAKAR The first notion was stricken.
It was then deni ed because he was represented by counse
at that point. Keep in mnd, thisis in the State
post -convi ction process. This is not where the Federa
AEDPA deadline and so forth is being kicked about. 1In
fact, there is really no discussion whatsoever about
what the actual deadline to file this petition was at
all in the record.

The only tine Holland asked to go pro se in
any court filing is after he filed the pro se petition
in Federal court -- the untinely one. He then shortly
thereafter filed an energency notion to relieve Collins.

JUSTICE ALITO  Wat | don't understand is,
how can a -- how can a client request to have -- to be
relieved of representation, if the client can't file
that notion pro se? | understand the other things, but
| don't understand why -- how -- how you can deny the
request to get rid of this lawer? Unless he has to
have the | awer file the notion for hinf

(Laughter.)

MR. MAKAR: No, | think certainly the filing

33

Alderson Reporting Company



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Official - Subject to Final Review

of the notion, | think perhaps it was -- it shouldn't
have been stricken the first tine, but the court on the
nmerits denied it the second tinme. And keep in mnd, |
forgot who alluded to it. This has been sonewhat of an
unusual case fromthe outset, in that if you |look at the
three Florida Suprenme Court opinions that have been
issued in this case it shows that at the first tria
Hol | and absented hinself fromthe -- absented hinself
fromthe trial and he had to watch on circuit --
closed-circuit TV because he was being very difficult.

And then in the second trial we had two
Faretta hearings anmounting to hundreds of pages in which
the Florida Suprene Court then said well, he wants to
represent hinmself but he can't conduct hinself properly
and so forth. And also there's the issue of his -- his
-- there is a nental issue there as well, that he has
rai sed on appeal as well.

So the court -- the Florida courts are sort
of put inthis difficult posture of saying, we want you
to have counsel, we need you to have counsel because we
want you to have effective representation, but then
t hroughout the process here it's been a difficult,
difficult nunber of decades, essentially in this
situation. So | think it's an unfair characterization

to say that the Florida courts and also the office of
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attorney general who file -- who routinely noves to
strike these, it's not because we're trying to deny
anyone's day in court. It's because you have a | awer
and they have to speak to the |lawer and the hybrid
representation is inpermssible. So --

JUSTI CE SOTOVAYOR: Can we go back to
just --

JUSTICE G NSBURG The State -- the State
has no responsibility even though it nmade this
appoi ntnent? So you agree there's no difference,
whet her it's paid counsel, sonebody that the -- that
def endant picked to represent him and soneone that he
just had to take because it's what the State gave hinf

MR. MAKAR  Exactly. And -- and that's the
way the Court's decision in Coleman has allocated the
burdens and the risks. | nean, what the Court said was
okay, if it's direct appeal where the State is charged
with that responsibility, that's one thing; but when
it's post-conviction, it's shifted. The whol e paradi gm
and whol e structure is flipped the other way and you,
the Petitioner, bear the burden, and not the State.
This is inmportant under AEDPA, because AEDPA --

JUSTI CE G NSBURG  Under -- on direct appeal
i f counsel conducted hinself this way, the State

woul d -- he would have to get relief because the State
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woul d have the burden, but not -- not on -- is that what
you' re sayi ng?

MR. MAKAR: Sure. On direct appeal if the
| awyer's deened to be ineffective, then that would be a
constitutional error and that would be subject to sone
sort of relief; but it flips in the post-conviction
stage as this Court has held in Col eman.

CHI EF JUSTI CE ROBERTS: Counsel, |I'm
concer ned about sone of the situations Justice Breyer
nmentions, you know, if there is an earthquake, a plane
crash, but the | aw seens to be focusing on other thing
when it's tal king about extraordi nary circunstances.

Li ke here, we are tal king about how diligent he was in
pursuing his lawer. There seens to be a di sconnect
t here.

| don't know why -- | nean, assuning we are
going to have, for argunent, equitable tolling, what
shoul d we be | ooking at? The unusual nature of the
situation that cones up, or whether you' ve got a pesky
client?

MR. MAKAR Well, | think two responses
there. Qoviously we believe that attorney inconpetence
or so forth cannot be a basis for equitable tolling.
These ot her situations about natural disasters and

hypot heti cal s where sone you know, very unusual, bizarre
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situation cones in that is external to the
attorney-client relationship, perhaps those -- those
coul d be consi dered.

But we believe that the Congress through its
purpose in enacting this statute of limtations, a
conpl ex one that has exceptions, that -- that is
designed to alleviate the burdens and del ays, its intent
was not to allow equitable tolling, because we --

CH EF JUSTI CE ROBERTS: Well, but it
| egi sl ated agai nst the background of cases like Irwin
that stated the general proposition is, unless Congress
says otherwise, there is equitable tolling.

MR. MAKAR  But that can be rebutted. That
can be rebutted, and we believe has been rebutted by the
record, which shows that these were precisely the kind
of del ays that Congress intended to avoid by having a

strict 1l-year statute of |imtations. That there's

burdens put on -- not the States but the court --
JUSTI CE SOTOVMAYOR: | -- what | worry about
is that you are confusing the -- or | perceive --

confusing the fact that | awer negligence may not be the
type of situation that Congress was | ooking at. Wth
the hypotheticals that Justice Breyer listed, which are
a different kind of situation, and you are trying to

pi geonhol e both and say, Congress didn't intend for both
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to be covered. And yet you suggested a little |ater
that they may have intended what Justice Breyer was
thinking about. | -- 1 don't see anything in the
structure of the statute that woul d precl ude what
Justice Breyer |isted.

MR. MAKAR  Well --

JUSTI CE SOTOVAYOR: So what can we read to
suggest that -- forget about the |lawer nalfeasance,
let's talk just about equitable tolling inits
traditional sense.

MR MAKAR: Sure.

JUSTI CE SOTOVAYOR: Most of the cases in
equitable tolling, by the way, have to do with court
errors.

MR. MAKAR: Sure. What we are suggesting is
that under the structure of the Brockanp deci sion, what
the Court | ooked at there to determ ne when there is no
equitable tolling intended by Congress, that here
i kewi se there is no equitable tolling, and as the Court
hel d in Brockanp, the fact that there may be unfairness
i n individual cases was the price Congress was w lling
to pay, the tradeoff it was willing to allow, to have a
habeas system that was functi oning.

Now assum ng that position is rejected by

the Court or the Court assunes equitable tolling, the
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next question is what should be allowed. And we believe
it has to be exceptionally narrow. And certainly in
this case -- and this case is all about attorney
negl i gence or attorney gross negligence -- those --
those sort of circunstances are not enough. And --

JUSTI CE BREYER: Wiy coul d you not say
here -- | nean, the key sentence, | take it, is the
Eleventh Circuit and it says: No allegation of |awer
negligence or failure to neet the standard of care --
none -- w thout proof, bad faith, dishonesty, nental
I npai rment on the part of the |awer, could ever
qual i fy.

Now that's -- so we just say, no, no, that
isn't so. Sonetinmes it could, when conbined wth other
ci rcunstances. And then go back and let them-- | don't
know what this particular individual Petitioner's prior
conduct has been. | understand the problens that you
have. But do you -- | guess you are going to say no to
this, but it's alittle hard to see why you coul dn't
have a narrow standard but just not rule out the
possibility that under certain circunstances, just
negl i gence or even less -- maybe the [ awer wasn't even
at fault, maybe he got kidnapped. | nean there are odd
thing that happen in life. And just say go | ook for

this; see if it's truly extraordinary, if it's fair, if
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he was diligent. Wat about that?

MR. MAKAR Well we agree with the El eventh
Circuit standard to the extent it says that this sort of
attorney negligence, gross negligence, inconpetence, is
not enough. Were we differ fromthe eleventh Grcuit
iIs we're concerned, based upon our pragnatic day-in,
day- out handling of these cases, that when you say
di shonesty, well -- or a conflict, that those concepts
can be conflated into things that they are not,
particul arly when these communi cati ons between | awyer
and client are outside the State's view W are not
privy to what goes on between | awer and client. The
| awyer says, | wll do this, says it verbally or maybe
even in witing;, we don't know about that, we're not
privy to all that.

And it creates this potential, when we all ow
the standard, as the Eleventh Crcuit held, we allowthe
standard to gravitate away fromits core purpose and
allows it to be used to sort of gane the systemin a way
to gain an advantage. That's why we are concerned about
any degree of attorney m sconduct or behavi or because it
could easily --

JUSTI CE SOTOVAYOR: Do you do have any idea
between the Eleventh G rcuit announced its standard how

many habeas petitions were tolled by district courts in
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your -- in Florida, on the basis of equitable tolling,
that they permtted petitions to go forward after the
statute of limtations?

MR. MAKAR  Unfortunately, |I'mnot aware of
any data on that. There are not that nmany.

JUSTI CE BREYER: So woul d there be -- |
mean, what |'mactually worried about is not a | awer
bei ng ki dnapped. |'mactually worried that it can
happen to a person, he gets deathly ill, his wife gets
si ck, sonething happens to the children, sone very
unusual thing cones along at the last mnute and all the
plans go awy, and to have a little bit of flexibility
inthis statute to take care of those very unusual human
ci rcunst ances seens a reasonable reading of it. But you
say it's not because?

MR. MAKAR Well, we say it's not because
Congress intended not to have equitable tolling, and
then to the extent it did it could have drafted
sonething along the lines of what's in 2263, which is
the next chapter, the conpani on chapter, that says
I nstead of having 365 days with no equitable tolling,
you can have 180 days and 30 days for good cause if
there's a deadline m ssed.

CH EF JUSTI CE ROBERTS: You're not -- you're

not worried about Justice Breyer's case of the really
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extraordi nary circunstance where everybody woul d say,
well, that's -- you know, we understand. You are
worried that if you create an exception that all sorts
of other stuff will cone in. So why isn't the answer to
that concern that you have got an unusual case here
where you do have the client saying, do this, do this,
do this, and the | awer doesn't?

MR. MAKAR Wl l, under these facts --

CH EF JUSTICE ROBERTS: It's very hard to
argue agai nst -- against equity, against equitable
tolling. But at the same tine, | think you do need a
constraining principle that it doesn't do away with the
statute of limtations. So why isn't what we have here
good enough?

MR. MAKAR  Meaning the Eleventh circuit
st andar d?

CH EF JUSTI CE ROBERTS: Meaning the fact
that you have got a client who is constantly telling the
| awyer, do this, get it done, doesn't get the judgnent.
And it's not just your run-of-the-mll| case where the
| awyer happens to m ss a deadline.

MR. MAKAR Wl l, that goes to the issue of
di ligence, of course, which is not the issue we are
| ooking at. W are |ooking at the extraordi nary

ci rcunstances, not the diligence. Extraordinary
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ci rcunstance has to be sonething that's attributable to
the | awyer or sonething al ong those |ines.

W're not -- we'll concede diligence for the
nonment and say, hey, it's what the lawer did. That's
Law ence's holding. He mssed the deadline. In fact,
inthis case -- in Lawence, obviously it was 364 days
before they even filed the State post-conviction notion
and a lawer in that case wasn't appointed for 300 days,
and the State's post-convictions process was sort of in
di sarray. And all those things that the Court in
Lawr ence said are not supportable for equitable tolling
apply equal ly here.

The only difference in this case is this
al l egation that the lawer didn't comunicate with his
client. Well, if that becones the governing rule all is
| ost, because attorney conmunication with client is
per haps even nore anorphous a concept. It could be
based on verbal representations and so forth. So we are
very concerned that it not slip into that sphere where
it can be easily mani pul ated for the advantage of
getting sone sort of delay.

And as | say, the analysis here of the
pur pose of AEDPA, the structure of AEDPA and the
burdens, as | say, the burdens are inportant to the

State and to the court system | was |ooking at that

43

Alderson Reporting Company



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Official - Subject to Final Review

recent study, the 2007 study, that seened to suggest
that AEDPA is -- basically, when these cases are being
filed in Federal district court, it has taken a year and
a half or 2 or 3 years for themto be resolved and in
this case keep in mnd it took 18 nonths in the district
court, 18 nonths in the Eleventh Crcuit, and then
further.

Al'l owi ng the invocation of this doctrine,
not just in this case but we are worried about the
non-capital context as well, that that will sonehow put
an end to the inportance of what Congress enacted.

There is a pre-AEDPA nentality out there,
I"'mafraid. And it's natural, it's understandable.
We're all human. There is a pre-AEDPA nentality that
there nust be a renedy, there nust be sone equity done,
and | think that sort of undergirds why perhaps nost of
the circuits have either assumed -- | think 11 have
ei ther assuned or adopted sone sort of equitable
tol l'ing.

| think they are waiting for this Court,
which has left the question open to provide guidance in
that issue, and we suggest that either there be no
equitable tolling or that, if there is to be equitable
tolling, on the circunstances of this case it has to be

extrene attorney m sconduct or inconpetence, and that
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just sinply is not established on this record.

CH EF JUSTI CE ROBERTS: What -- why isn't it
extrenme attorney inconpetence to mss a deadline?
mean, you either mss it or you don't. [It's not going
to get -- why doesn't that qualify as extrene attorney
m sconduct ?

MR. MAKAR Well, | guess the short answer,
of course, is the courts have said no, that's not
enough, we need sonething that is truly extrene,
sonething far fromjust mssing a deadline. W probably
all know | awyers who have m ssed deadlines. W all know
| awyers who didn't conmunicate with their clients.
Those things are ordinary, run of the mll, happen eery
day sort of events. It has to be sonething beyond that.
| nean, it has to be sonmething that is truly extrene for
the exception to kick in.

CH EF JUSTI CE ROBERTS: G ve ne an exanple

MR, MAKAR  Well --

CHI EF JUSTI CE ROBERTS: -- that's worse than
m ssing the deadline?

MR. MAKAR: The exanple |I've tossed about in
our conversations is to say, well, what if the post-
conviction lawer is bribed by the victims famly to

not file sonething on tinme? | nean, oh gosh, that
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strikes us all as --

CH EF JUSTI CE ROBERTS: Well, that's not
negl i gence.

MR. MAKAR. No, no. But the question
t hought you were asking is how extrene can we think
about a situation, and so --

CHI EF JUSTI CE ROBERTS: So it has to be
crim nal behavior?

MR. MAKAR: It has to be sonething beyond
just attorney inconpetence. What the -- that's a
concept that we can get our arns around, and we
certainly get into this line-drawing of, well, is a
failure to communi cate three or four tinmes enough, or a
failure to have a letter go to the client in response to
his request, is that enough?

JUSTI CE STEVENS: May | ask anot her
guestion. It doesn't go to the nerits, but I"'mreally
curious. The | awyers sel ected for post-conviction work,
whi ch | understand now are conpensated by the State, are
they selected fromthe sane panels as the | awers that
represent defendants generally and who are appoi nted by
the State in crimnal matters?

MR. MAKAR: There is a collateral counse
registry list. There is actually what they call CCRC.

There's actually State | awers around the State who
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provide this, and then there is a registry list as well.
And they have to neet certain standards. Chapter 27 of
our Florida Statutes set out the standards that these
counsel have to be ---

JUSTI CE STEVENS: But the collateral counsel
registry is a different group of |awers than are
general ly appointed in crimnal cases?

MR. MAKAR  Yes.

JUSTI CE STEVENS: | see.

MR. MAKAR Wl l, Your Honors, if there is
no further questions, we ask that the court affirmthe
El eventh Circuit below, either on the basis that there
IS no equitable tolling or that on this record there is
no basis for it under the attorney inconpetence
st andar d.

Thank you.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Scher, you have 4 m nutes renaining.

REBUTTAL ARGUMENT OF TODD G. SCHER
ON BEHALF OF PETI TI ONER

MR, SCHER: | just have a couple of brief
points. First, to clarify, the Respondent argued that
M. Hol |l and never asked to proceed pro se in the State
court, and that is just incorrect and it's flatly

contradicted by their brief on page 43, where they
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"Hol | and noved to replace Collins wth another

attorney, whom Hol | and presumably thought woul d raise

any issues Holland desired, or to proceed pro se if

substitute counsel could not be appointed.”

And | think, again going back to one of the

thing that Justice Breyer was discussing with

Respondent's counsel, is | think that that -- the

problemw th the Eleventh circuit's analysis is this

cat egorical exclusion. Equitable tolling and

extraordinary circunstances have to be considered as

a -- consider all the circunstances, and so to

categorically exclude this one particular area we submt

Is what the problemis here. And we al so do have,

contrary to what the Respondent contended --

JUSTI CE G NSBURG  But you woul d say you

coul d categorically excuse ordi nary negligence as

opposed to gross negligence?

MR. SCHER  That's where courts, including

this Court, have drawn the line. That seens to be the

fl oor,

but obvi ously when you get into the particular

ci rcunstances of the case that's where the categorica

rul e excluding a particular type of area beyond | ust

garden-variety neglect -- really, that's the problem

here, that that was antithetical to the notion of

equity.
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And | wanted to point out briefly that this
record does avail itself of nunmerous instances where M.
Hol | and had al |l eged that the attorney lied to him JA
in the Joint Appendix on 170, M. Holland wites that
M. Collins lied to him On the Joint Appendi x on 194,
that M. Collins deceived himand m sled hi mabout when
the petition was going to be --

JUSTICE ALITO \What were the l[ies? Gve ne
an exanple of a lie that he told hinf

MR. SCHER These were in the context of M.
Collins telling M. Holland that he would protect his
federal habeas rights.

JUSTICE ALITO Doesn't that go w t hout
saying, that every attorney -- every attorney presumably
undertakes not to mss the statute of limtations. |Is
there a difference between the attorney who sinply says
not hi ng and an attorney who says, yes, |I'mnot going to
mss the statute of limtations?

MR SCHER | think it nmakes it nore --

JUSTICE ALITO Is that a lie?

MR SCHER | think it makes it --

MR SCHER | think it -- I think it nmakes
it nore extraordinary. And what nakes that situation
even yet nore extraordinary is where the client has

tried to rid hinself of this |awer on a nunber of
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occasions or to go pro se, precisely because he has been
experiencing these -- this lack of trust and ot her
problenms in ternms of these deceptions fromhis | awer,
so he was really hanstrung by the tine that --

CH EF JUSTICE ROBERTS: If | amworried --
if I amworried about the open-ended nature of what you
were asking for, how -- how would you stated test you
would Iike in the nost restrictive terns?

MR SCHER | think in terns -- | think the
test woul d be appropriate, what Justice Breyer
articulated, whichis --

CH EF JUSTI CE ROBERTS: Hurricane or
ki dnappi ng?

MR. SCHER:  No, no.

CH EF JUSTI CE ROBERTS: Oh, the different
one.

(Laughter.)

MR. SCHER No, the other test, the other
test. W need a hurricane exception in Florida.

But in terns of the Eleventh Crcuit was
incorrect in excluding this particular type of attorney
m sconduct and negligence because that is antithetica
to equity, and so | think --

CH EF JUSTI CE ROBERTS: What type -- the

probl em cones up when you say this type of attorney
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negl i gence.

What is your test? Wat type of --

MR. SCHER: | certainly think, given the
uni que facts here, we have, again, the confluence of
ci rcunst ances, we have --

CH EF JUSTI CE ROBERTS: | know -- your
client wwns. Can you articulate --

MR SCHER  Right.

CH EF JUSTI CE ROBERTS: Because | amvery
concerned that if you say, well, you can forgive an
I nequi tabl e case, every tine a case cones up, there
IS -- there is going to be synpathy for the client. The
| awyer goof ed.

O course, you don't want to penalize the
client, but Congress obviously had sonething nore in
m nd.

MR. SCHER. Well, certainly, but the other
part of the test for equitable tolling is diligence, and
I think, when -- when one | ooks at the body of case |aw
that has devel oped since 1997 on the issue of equitable
tolling in AEDPA, the vast majority of these cases are
di sposed in the fact that the Petitioner isn't diligent.

Here, of course, the Respondent, if | heard
correctly, is now conceding that the Petitioner was

diligent, so there are certainly other ways to avoid
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even having to get to the question of exceptiona
ci rcunst ances, for exanple, just looking to the
di I i gence prong.

But here, where you have a failure to
notify, you have a failure to heed the instructions from
the client, you have the client saying, you have lied to
nme, the client telling the State and the Federal courts,
this lawer is not ny agent anynore, | don't want him |
don't trust him he has msled nme, he has deceived ne,
all of those factors certainly go to a consideration of
whet her equitable tolling should be warranted, and the
probl em here is that the Eleventh Grcuit said, no,
categorically, no.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

MR. SCHER  Thank you.

CHI EF JUSTI CE ROBERTS: The case is
subm tted.

(Wher eupon, at 11:54 a.m, the case in the

above-entitled matter was submtted.)
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